S. W. Harless and Beatrice Harless v. J. W. Malcolm and Julia Malcolm by unknown
~ _,, 
~- q _ 9-, u: t~ 
- .,. i:I • • 
Record 4371 
In the 
Suprerne Court of Appeals of Virginia 
at Hichinond 
S. W. HARLESS AND BEATRICE HARLESS 
v. 
J. W. MALCOLM AND JULIA MALCOLM 
FRO:\£ TH E c m c nT C01}R T OF WA.SR1NGTOH COlTNTY 
RUlrE 5 :12- BRIEFS. 
§5. N U1\IHF,R OF CoPIBS, Twenty-five copies of each brief shall 
be filed with the clerk oi' the Court, and at least three copies 
mailc!d or delivered to opposing counsel on or bl3fore the day 
on which the brief is filed. 
§G. Srn~. AN D TuE. Rriefs shall be nine inches in length and 
six iuclies in width, so as to conform in dimensions to tbe 
:prinied record: and shall be printed in type not less in size, ns 
Lo height and width, than the type in which the record is 
prinled. Tlte record number of the case and the names and 
addressC's of counsel submitting the brief shall be printed on 
the front cover. 
11. G. TURNER, Clerk. 
Court op-0ru; a.t o :30 a.. m. ; Adjourns at 1 :00 p. m. 
-- --·~ - - --- .J 


IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4371 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Tuesday the 
12th day of October, 1954. 
S. W. HARLESS AND BEATRICE HARLESS, Appellants, 
against 
J. W. MALCOLM AND JULIA MALCOLM, Appellees. 
From the Circuit Court of Washington County . 
. Upon the petition of S. W. Harless and Beatrice Harless 
an appeal is awarded them from a' decree entered by the Cir-
cuit Court of Washington County on the 17th day of July, 
1954, in a certain proceeding then therein depending where- · 
in the said petitioners were plaintiffs and J. W. Malcolm and 
Julia Malcolm were defendants; upon the petitioners or some 
one for them, entering into bond with sufficient surety before 
the clerk of the said Circuit Court in the penalty of three 
hundred dollars, with condition as the law directs. · 
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Your Complainants, S. W. Harless and Beatrice Harless, 
respectfully represent to your Honor; 
1st. 
That they are the fee simple owners of a tract or parcel 
of land lying in Goodson Magisterial District of W asnmgton 
County, Virginia. • 
That they Ii ve upon the said land. 
That the said land adjoins, the land of the Defendants here-: 
i n. Defendants land being to the East of and back of com-
plainants' land. . 
That their said tract of land and that of the defendants 
were at no time parts of the same body of land; the land of 
defendants, upon which they live being part of a larger body 
of land, known as the Large land, while the tract of land 
owned by complainants was once a part of a larger tract 
known as the Sharrett land. 
Complainants file a copy of their deed to the said tract of 
land, marked "Exhibit 1" hereto. 
2nd. 
That the complainants have a farm lane on their tract of 
land, which has been and is now used by them for 
page 2 ~ their convenience in operating their farm. 
A rough drawing of .the said lane, showing the 
same with reference to the land of defendants; and where it 
lies on the land of the complainants; its beginning and where 
it ends on the land of the complainants is filed herewith 
marked '' Exhibit 2'' hereto . 
• • • • • 
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page 12 ~ EXHIBIT NO. 2-MINNIE LANE. 
THIS DEED, made on this the 26th day of February, 1938, 
by Harry Sharrett and his wife, Minnie Sharrett, parties of 
the :first part, to ,J. E. Henderson and his wife, Ida Hender-
son, parties of the second part: 
• • • 
BEGINNING on the line between the contracting parties 
20 feet norteast of a white oak corner tree: S 65-30 W 305 
feet; S 24-30 W continuing to the road leading down the 
hollow: thence over said road to the state highway about 3/4 
mile. Said road leading down the hollow to the state high-
way being an appurtenant to the R. W. Sharrett estate and 
which was purchased by said R. W. Sharrett in the year of 
1909 from E. T. Large and R. N. Crowell . 
• • 
page 18 ~ 
* • • • 
THIS DEED, made and entered into this the 20th day of 
January, 1937, between B. B. SHARRETT and JANIE C. 
SHARRETT, his wife, INA K. HESS and LOUIS HESS, 
her husband, and ALBERT SHARRETT (single), parties 
of the first part, and HARRY SHARRETT, party of the 
second part ; 
• • • • • 
page 19 ~ 
• • • • • 
the BEGINNING, and containing 27.5 acres, more or less, 
and including the use of a private road through the Large 
and Charles lands to the public road; this being a part of the 
land owned by the said R. W. Sharrett at his death. 
• •. • • 
page 22 ~ 
• • • • • 
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THIS DEED, made and entered into this the 14th day of 
May, 1938, between HARRY SHARRETT and MINNIE 
SHARRETT, his wife, parties of the first part, and J. W. 
MALCOLM, party of the second part; 
• • 
BEGINNING at a walnut left. East of the center of the 
Creek, N 46 00 W 180% ft. to a cedar East of the creek; N 
41 00 W 43.6 ft. to a stake, N 26 00 E 185 ft. to a small locust, 
N 19 45 E 57 ft. to a stake ; N 33 30 W 210 ft. to an iron rod; 
N 15 30 W 195.5 ft. to a stake N 46 00 E 1109 ft. to a post on 
Helbert 's line ; S 22 30 E 1245 ft. to a large post in the turn 
of a wire fence, Large 's corner; thence with a woven wire 
fence S 58 40 W 1076 ft. to a post in the hollow, East of the 
ereek; N 31 30 W 10 ft. to a stake; thence parallel to and at 
a distance of 10 feet from a ,vire fence, N 58 40 E 653.5 ft. to 
Henderson's corner; N 31 30 vV 555.6 ft. to a stake; S 42 00 
W 266 ft. to white oak near Henderson's house, S 32 15 E 
253.5 ft. to a stake; S 58 40 W 201.5 ft. to the BEGINNING, 
containing 22.5 acres. 
TO HA VE AND TO HOLD said tract of land, together 
with all improvements thereon and appurtenances thereunto 
in any wise belonging, unto the said second part, his lawful 
heirs and assigns, in fee simple forever . 
• • • • 
pag·e 30 ~ 
• • • • • 
THEREFORE, THIS DEED, made and entered into this 
the 16th clay of December, 1904, between H. G. 
page 31 ~ PETERS, SPECIAL COMMISSIONER, of Bris-
tol, Virginia, party of the first part, and E. T. 
LARGE, of Vv ashington County, Virginia, party of the sec-
ond part; 
• 
(1) BEGINNING on a stone on line of W. E. Sharrett's 
south of Mumpowers' house on the East side of the road and 
the beginning corner to Mrs. Preston's part, 
• • • • 
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Albert Sharrett. 
page 34 ~ 
* * • • 
ALBERT. SHARRETT 
the first witness, first being- duly sworn, testifies as follows: 
DIRECT EXAl\HNATION. 
By Mr. Burson: 
• 
page 35 ~ 
* • • 
A. Yes, sir, I think he did. 
Q. Do you remember that right-of-way? 
A. "re used to g·o up that way by Mr. Harless. 
Q. '\Vas it the same lane that goes there now¥ 
A. Yes, sir, the same. 
Q. Do you remember whether or not it was gated or 
barred 1 · 
A. Yes, sir, there used to be gates. 
Q. How many? 
A. There used to be two. 
Q. Do you mean they were across the right-of-way? 
A. Yes~ they were across the road . 
... • • • • 
• • 
Q. Do you know where Mr. l\falcolm lives now? 
A. Yes, I know where lie lives. 
Q. Wlrnt hlnd does be live on? Is it a part of the old tract? 
A. It is a part of the Large place, I think. Maybe he 
bought it from Jones, Kyle Jones . 
• • • 
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Fred C. Parks. 
page 37 ~ 
• • • 
FRED C. PARKS 
the next witness, first being duly sworn, testifies as follows: 
• • • • 
page 40 ~ 
• • 
CROSS EXAMINATION. 
By Mr. Burson: 
• 
page 43 ~ 
• • 
Q. W. R. Sharrett owned it, not R. W. f 
A. R. W. Sharrett got it from his father. 
Q. That is the same as W. R.? 
• 
• 
• 
• 
A. Yes. , 
Q. There were ·wmiam R. Sharrett and Robert W. 
Sharret. Did it show he ever owned a foot of that land Y 
A. No. William R. Sharret got it from his father. R. W. 
Sharret got his from his father . 
• • • • 
page 44 ~ 
• • 
S. W. and 'Beatrice Harless v. J. W. and Julia Malcolm. 7 
J. W. MALCOLM 
the next witness, first being duly sworn, testifies as follows: 
• * • • • 
page 48 ~ 
• • • • • 
CROSS EXAl\HNATION. 
By Mr. Burson: 
• • • • • 
Q. How much of the Sharrett land do you have 
A. 22% acres, I believe. 
Q. You got it from them? 
A. Yes. 
page 49 ~ Q. Do you live on iU 
A. I don't live on it right now. I lived on it six 
years about. 
Q. Was there any way to get to it when you bought iU 
A. Not when I bought it. 
Q. · How did you expect to get to it¥ 
A. This road up there down the hollow was used for this 
place. 
Q. For the Robert Sharrett land Y 
A. Yes. 
Q. You live on what tract? 
A. The Large tract. 
Q. How many houses do you havet 
A. I have two now. 
· Q. There are two families living on it? 
A. Yes. 
Q. You use the Sharrett lane to get to your home? 
A. To my home and the farm back of that also. 
Stand aside. 
• • • .. • 
' 8 Supreme Court of Appeals of Virginia 
page 60 r J. E. HENDERSON 
the first witness, being duly swom, deposes and 
says: 
DIRECT EXAMINATION. 
By Mr. Burson: 
page 61 r 
Q. When you moved up there, how did you get your lumber 
in to build your house? 
A. I bad to bring it over Mrs. Large. 
Q. Over the Large land? _ 
A. Yes, I come around where they turned up Shiloh, and 
come up through the field there. I got permission from her . 
• • * 
Q. Was that lane in existence at that time? 
A. You could walk and go through there, but coulcln 't get a 
truck up there. 
Q. Could you more than get a wagon up there¥ 
A. I imagine you could have got a wagon in, but it would 
have been a little rough. 
• • • • • 
page 64 ~ 
• • 
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H. R. BOOHER 
the next witness, being duly sworn, deposes and says: 
DIRECT EXAMINATION. 
By Mr. Davenport: 
* • 
page 65 ~ 
* • 
A. I couldn't tel1 you about that. vVe have hauled in there 
to that seeond hollow in there. vYe went in that way in dry 
times when we had wagons, but when we was hauling loads we 
had to go through the Helbert property. 
Q. This second hollow was on what property? 
A. rrhe Large property. 
Q. I understand there was a sawmill on this tract 
page 66 ~ of land up there at one time. Whose property was 
that on? 
A. rriie Large property. 
Q. How did they get in to that_ sawmill? 
A. Right up that road. 
Q. ,v as that the second hollow you are talking about 7 
A. It is the first hollow from your place. 
Q. Which tract of land was the hollow on that you went 
into the sawmill? 
A. The Large property. 
• • 
page 67 ~ 
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S. W. Harless-Kyle 0. Jones. 
S. W. HARLESS · 
the next witness, being duly sworn, deposes and says: 
DIRECT EXAMINATION. 
By Mr. Burson: 
• • 
page 70 ~ 
• • 
Q. You have looked at this sketch that you filed with your 
bill, haven't you Y 
A. Yes, sir. 
Q. Does that sketch, according to the way you look at it, 
fairly show the situation there? 
A. Yes, sir. 
• • • • 
page. 80 ~ 
• • • 
KYLE 0. JONES 
the first witness, being duly sworn deposes and says: 
DIRECT EXAMINATION. 
By Mr. Burson: 
• • * 
Q. Did you buy a part of the Large land or the Osborne 
land at the sale they had about 1948 or 1949? 
.A. Yes, sir. 
page 81 ~ Q. Whose land was it at that time? 
.A. A. G. Osborne is the man who made me the 
deed. 
Q. Will you state about your purchase of that? 
A. Well, I was at the auction sale and they wanted to sell 
S. W. andB~ati:ice.Harle~~·y;:J. ·"\V •• and.Juli~ Malcolm. 11 
Minnie La;ne. 
t.wo tracts .on the r.oad and one tract that backed back from the 
road, offered to sell the three together. · 
• * * 
Q. So the way they priced it, me and Mr. :Malcolm. got to-
gether and he said he wanted the back tract and said would 
I be interested in the two tracts on the road, and being as 
that was the way they was offering to sell it, he took the back 
boundary and I took the two tracts that faced the road .. · 
Q. Which Mr. Malcolm 1 
, A. l\fr~,J. ·w, Malcolm. 
Q. Does 1\Ir. :Malcolm now:live:oii.-that tract that he took? 
A. I don't know. I reckon so. 
Q. Do you know whether he built on it or not 1 
A. He built a house that I suppose is on that tract; 
,. ' 
* • * * 
. \ 
• I 
,/ 
page 87 } l\IRS. MINNIE LANE 
the next witness, being duly sworn, deposes and 
says: 
DIRECT EXAMINATION. 
I 
By 1\.f r. Burson: 
* 
pag·e 88 ~ 
• 
Q. Now, it speaks of a right of way there. Do you know 
nnvthing ahout thaU j\, ·wen, all I know iH that there was a right of way given 
to these partie_s_ up in there, and it was bought-my under-
Rtandinp: was from my husband, Mr. Sharrctt-+-'it was bought 
from a Crowell and a Large. 
Q. And what was it fod · 
A. It w·as a road up to the farm, to the other place . 
. ; . ;, 
12 Supreme Court of Appeals of Virginia 
lJ:l innie Lane. 
Q. You speak of the other place. Was that a 
page 89 ~ part of the Bob Sharrett . lands Y 
A.. Yes, sir, because we had two farms . 
• • • • 
page 90} 
• • • 
Q. And in his lifetime, did R. "\V. Sharrett exercise control 
over this lane? 
page 91 r A.. Yes, sir, he did, after he bought the right of 
way, so my husband said. 
Q. To where? 
A. To the other property that we sold Mr. Malcolm and 
those other parties up in there. 
Q. And he exercised the control of it and used it? 
A. Yes, sir. 
Q. For what? 
A. For a road from one place to another, from one farm to 
another. 
• 
By Mr. Warren: 
page 92} 
• 
• • .. • 
CROSS EXAMINATION. 
• • • • 
A. My husband said something about 1909 or 1910-
page 93 r 
• • • • • 
RE-DIRECT EXAMINATION. 
By Mr. Burson: 
• • • • 
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Mrs . .Arthur Blaylock. 
Q. Before you and your husband .sold to Malcolm and to 
Henderson, did anyone else except Bob Sharrett have any 
land up there that this road was run to? 
A. No, sir, Bob Sharrett owned it all. 
Q. And is it your understanding that Bob Sharrett bought 
it for the benefit of his land Y 
page 94 } A. Yes, sir. 
Mr. Warren: Objected to as leading and suggestive, and 
move to strike . 
• • • • 
MRS. ARTHUR BLAYLOCK 
the next witness, being duly sworn, deposes and says: 
DIRECT EX.A.l\HN.A.TION. 
By l\Ir. Davenport: 
• 
Q. Where do you live now? 
.A. I live on the Benhams Road, part of the Ed Large tract. 
page 95 r 
• • • • • 
A. He is right in the back of us, joining us on the back 
fields. 
Q. You are between him and the Benhams Road? 
A. Yes, sir. 
• • • • • 
.A. Yes, sir. page 97 r 
Q. Did you ever live on the Sharrett tract of 
land? 
A. Yes, sir, 13 years. 
Q. When you lived there, how did you get in and out? . 
A. We went up the hollow over the Large property. 
Q. When you were on the Sharrett property and getting 
in and out, did you use 'the right of way that is in dispute now? 
I 
• • • • • 
- .. ...J 
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Mrs. Arthur Blaylock. 
· A. There wasn't anyone lived ondt until it was sold. No 
one.Hived· there· but just us; ,and we -had .. a road-. the. Benhams 
Highway split it half intwo, and we lived. onthe·right ~orning 
out. We had a driveway from-our house to the r.oad .. 
Q. And the whole tract when it was. together; you had ac-
cess to the highway? 
A. Yes, sir. 
Q. ·when was this property split up¥ 
_ A. It will be seven. years the 1st day of May 
page 98 ~ since it was sold. 
• • 
A. No, sir. If they had anything to haul out, such as wood, 
they went up the hollow there from wlrnt they called the Lake. 
rrhere was a road through there. 
Q. ·was that entirely on the Large tract of land¥ 
A. Yes, sir, that was. 
• • • • 
pag·e 112 ~ 
. . . . . . 
•If:' • . !fi: 
The Complainants and Defendants reside in Wµshington 
County, upon adjncent·tracts of land. ·· Complainants acquired 
their land by deed dated the 28th day of :March, 1946 . 
. : Defendants acquired one trnct.of land by deed bearing date 
·on the 1st day of May, 1946, and another tract of land contain:-
ing- 22% acres by dced.,be~ring c1ate on the 14thday of May, 
1938. The.Defendants own approximately sixty acr~s of land. 
According to the evidence, there is a roadway o't lai1e· begin-
ning at the Benhams Road and extending northeast some dis-
tance. The defendants have been using this lane for many 
vears and the complainants lmve filed their shit seeking to 
"'enjoin 'defendants fronctlre further 11se of this way. How-
ever, complainants admit that defendants have the right to 
use this way for the benefit of what is known· as· the Sharrett 
land but deny their tight to use it for the benefit of ,vhat is 
termed the LaTge land. · · · 
Consequently, complainants have filed their Bill, see'king to 
·enjoin defendants from the further use of this particular 
roadway, as set forth in the Bill. 
S. W. a:r?d Beatrice Harless v. J. W. · and Julia Malcolm. l5 
The Court heard a portion of the testimony ore tenus · and 
a portion of the testimony was submitted to the Court in the 
form of depositions. It might be noted here that the road-
way was open ~nd apparent at the time complainants pur-
chased their land and was in use at that time. 
page 113 ~ PLEADINGS. 
The Plaintiffs filed their Bill herein Decetnber 16, 1952, with 
Exhibits attached, showing the location of what is designated 
theTcon as a lane, and another Exhibit attached showing- deed 
between L. K. Pippin and wife, to the Complainants dated the 
28th day of March, 1946, and recorded in the Office of the 
Clerk of the Circuit Court of vVashington County, Virginia, 
on the 11th day of April, 1946. 
The Defendant has an answer with this notation thereon. 
"To be treated as if filed within the twenty-one days. 
:M:. E. Burson'' 
The purpose of the Bill as stated being to enjoin the de-
fendant from further trespassing upon the said lane men-
tioned in the Bill. 
It appears that certain depositions on behalf of complain-
ant were taken on the 3rd day of January, 1953, and not yet 
marked filed by the Clerk. The certificate of the Notary who 
took the depositions is not complete. 
It appears that the next evidence was at a hearing before 
the Court on April 21, 1954, at which time the Court heard 
certain evidence ore tenus, which was subsequently filed on 
l\tiay 12, 1954. Thereafter, certain deeds were left with the 
Court, all of ,,·hich are in the Court file. 
CONTENTIONS. 
The defendant contends that the lane in question has been 
a passway for fifty years; that the complainants acquired 
their land in 1946; that defendants l1ave been occupying their 
land and using this particular road since the 14th of May, 
1938. Further, that defendants have used this roadway for 
the past fifteen years openly and adversely and this way is 
the only means of access the defendants have to 
page 114 ~ the public highway. 1
1 
i 
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THE EVIDENCE. 
The witness, J.E. Henderson, called by complainants, states 
that this particular lane was in existence in the year 1937, 
or 1938; that he lived in this vicinity for some seven or eight 
years; that he worked this particular road, referred to as 
this right-of-way; that his predecessor in title advised the 
witness, Henderson, that it was a "legal right-of-way"; that 
the road was washed out in 1937 and needed repairs and this 
witness helped repair the road. 
The witness, H. R. Booher, age 58, grew itp in this particu-
lar community and has known the particular property in ques-
tion since childhood and known where the lane is. 
Mr. S. VY. Harless, age 48, states that he acquired his land 
in 1946, and that it was originally part of the Conrad Sharrett 
tract of land; that the "lane" was in existence when he ac-
quired his property; that Mr. Malcolm, the defendant, and 
his family had done repair work on the road; that Mr. Mal-
colm owned part of the old Sharrett property; that the home 
of Malcolm is on what is termed the Large property; that 
Mr. Malcolm moved to this location before Harless acquired 
his land. Further, that the Large property, a portion of 
which was acquired by Mr. Malcolm, originally extended to 
the highway. Mr. Jones bought a portion of this along the 
highway and l\Ialcolm 's land, originally the Large land, was 
ill the rear; that this lane was being used by various land 
owners when Harless first moved on bis own land; that he 
cloes not object to anybody using the lane save complainant; 
that he only attempted to prevent Mr. Malcolm from using 
the road last March or April. This deposition was taken on 
the 30th of ,January, 1953. Apparently the witness means 
March or April of 1952; that a Mr. Henderson uses the roacl 
and that Mr. Henderson has a brother who uses 
page 115 r the road; that a man by the name of Doss also 
uses the road; that the lane begins at the hig·h-
wav on the south and extends in a southeast direction 750 or 
800 feet over the land of complainants; that he did not make 
clcmau<l on :Mr. :Malcolm not to trespass, "save that he did 
not want that water tumed in there." Subsequent, however, 
notice was posted that ::Malcolm should not trespass on this 
partic·ular land. Apparently Mr. Malcolm had lived in this 
vicinity about 15 or 18 years. 
The· next witness, Kyle .Tones, called by complainants, on 
ct·oss examination, makes this statement. 
S. W. and Beatrice Harless v. J. vV. and Julia Malcolm. 1 i 
"Q. Mr. Jones, are you familiar with that road that this 
controversy is about~ 
'' A. Fairly much, yes. 
'' Q. How long have you been going over that public road, 
in and out whenever you want to f 
'' A. I would feel safe in saying twenty-fiye years ago I 
walked over that road. · 
'' Q. And have been doing it ever since whenever you wanted 
tof 
'' A. Yes, sir. v\Theuever I felt any need to go over there 
I did." 
Next witness, Robert Mumpower, 78, grandson of Conrad 
Sharrett. He says that the defendant owns a part of the 
Sharrett lands, originally owned by Robert Sharrett. And 
on cross examination this witness was asked this question. 
'' Q. How long has that road been there for public purposes 1 
"A. I don't know. It has been there after 1902. 
'' Q. 1902 was when it was started¥ 
. '' A. I went to work at the shop in 1903, and it was made 
after that.'' 
Next ,vitness is Mrs~ :Minnie Lane, formerly Mrs. Harry 
Sharrett. Harry Sharrett was the son of R. ·y~. Sharrett and 
Harry Sharrett and wife conveyed certain property to J. vV. 
Malcolm. Also certain land to J. P. Henderson. 
page 116 r This witness testified that there was a right-of-
way given to these parties up in there (See Tr. p. 
30). And further at page 31, she makes this statement. 
'' Q. Now, could a person have gotten out after they closed 
the Helbert Road up there, from that land of Bob Sharrett 
and your husband and your land, without that lane "1 
"A. No, sir." 
The witness states that this road referred to was purchased 
from Large and Crowell. She states that this road was bought 
for the use of all the property. (See Tr., p. 34) She further 
testified that this road was open for public use for seventeen 
vears. 
~ The next witness, ]\frs. Arthur Blaylock, age 58, lived on 
the Large place for eight years while it belonged to Osborn; 
lived in the neighborhood for 58 years; lived on the Sharrett 
tract of land for 13 years and used the right-of-way now in 
dispute through permission from Mr. Large. 
18 Supreme Court of Appeals of Virginia 
Witness Albert Sharrett testified on April 21st, called by 
complainants, that he was the son of Robert Sharrett; that 
Mr . .Malcolm acquired a portion thereof; that his Father, 
Robert Sharrett, had a right-of-way to his lands, which is the 
same lane that goes there now; that this lane passes through 
the Crowell and Large places; that the Crowell property is 
on one side and the Large property is on the other. This wit-
ness is forty-three years of age and has lived in this general 
community and says that this particular right-of-way bas 
been there since he can remember. 
:Mr. Fred C. Parks, called by Mr. "'\Varren. Mr. Parks is 
an Attorney at Abing·clon, and he has made an examination 
to determine if the lands of complainant and defendant came 
from the same body of land originally owned by Conrad 
Sharrett. It is l\lr. Parks' opinion that the two tracts of 
land came from a common source. :Mr. Parks filed transcripts 
•of certain deeds in the record. 
Defendant, J. ·w. Malcolm, testified that he is forty-four 
years of age; that he owned a tract of sixty acres of land; 
the right-of-way extends from the Benhams Road 
page 117 r to the Hess place, a distance of one-half mile. 
rrhe Hess plaee is above his place and the road 
comes to a dead end at the Hess place; that it is the only 
method of ingress and egress from the highway except over 
the mountains; that he has used this' road for fifteen years. 
He has known this rig·ht-of-way for thirty-five or forty years 
and it has been used all that time by anybody ,vho wanted to 
use it; that there are no gates on the road. Defendant lives 
up this lane about 800 to 1000 feet from the Benbams Road 
aud thut complainants live at the beginning of the lane at the 
Benhams Highway. He has worked this road and used the 
same as a method of ingress and egress to haul farm produce 
and everything; that he owns 22% acres of the Sharrett land; 
that he lives on the Large tract. This road is used by defend-
ant 'R childreu as a means of going to school. The road was 
an open way when he "came there"; that he was forbidden 
to use the road some time ago. The road is fenced a por-
tion of the way on one side and there are no gates; that the 
road has been .used by one family for as much as 40 or 50 
yea rs; that the road is used by at least six families. 
Complainant admits (See Tr., p. 21) that the defendant has 
a right to use this roadway for the use and benefit of what 
is termed the Sharrett land. It is further admitted that com-
plainants have not attempted to stop anyone else from using 
this particular way, save the defendant, and this because de-
fendant was adding an extra burden. (See Tr., p. 22) 
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COURT'S ],INDINGS. 
It uppe~rs from reading thi~ record that this right-of-way 
has been m use for some period of years; aml that it was 
ope_n, visi~le and in use at the time complainants acquired 
their land m the year 1946, and had been used for a long time 
prior thereto. Apparently Conrad Sharrett was the original 
owner of all this land and both tracts came from 
page 118 ~ a common source. This is in accordance with the 
findings of Mr. Parks, who has made an examina-. 
tion of the title. It further appears to the Court that com-
plainants do not object to anyone using this way save the 
defendant and this objection was made only recently, after 
it had been in long use by defendant and his family and after 
defendant bad done certain work upon the road in question. 
It further appears that there was some conflict between the 
families of the two parties and that thereafter notices were 
posted by complainants, forbidding defendants to use this 
particular way. It is the Court's view that this is the only 
reasonable method of ingress and egress which the defendant 
has. And it appears to the Court from reading the testimony 
and the entire record that the evidence is clear and convincing 
that there is no other reasonable means by which defendant 
may gain access to his land. A way of necessity is an ease-
ment arising from an implied grant or implied reservation. 
It results where a party conveys property. He conveys what-
ever is necessary for the beneficial use of that particular 
property and retains whatever is necessary for the beneficial 
use of the land be still possesses. The land of defendant is 
not adjacent to a highway. It would appear to the Court 
that there was an easement created when this property was 
divided and .the roadway was apparent. It has continued 
for a long period of time, admittedly, and is reasonably nec-
essary to the enjoyment of the land now owned by defendant. 
It is true that a wav of necessity does not arise if there be 
another mode of ac;ess, even though less convenient. How-
ever, a way of necessity will be decreed if the evidence shows 
the need therefor is clear and convincing. It would seem 
that when this land was divided, this easement or right-of-
way vms then necessary and the situation must be viewed as 
of that time. It appears to the Court that the factual situa-
ation presented does justify that the road be kept 
page 119 ~ open for the benefit of defendant, as well as the 
other parties who have been using this way for a 
long period of time. For a review of the ! Authorities, see 
20 ~upreme Court of Appeals of Virginia 
Jenn,ings v. Lineberry, 180 Va., 44; Pryor v. Easte, 150 Va .. 
231, and other authorities there cited. 
This is said in 6 M. J., p. 478. 
'' Apart from all considerations of time, there is implied, 
upon the severance of a heritage, a grant of all those con-
tinuous and apparent easements which have in fact been used 
by the owner during its uPity, though they have no legal ex-
istence as easements.'' 
Sec also the same authority at page 480 011 Easements of 
Necessity, and authorities there cited. 
It is the Court's view that the complainant is not e1ititled 
to the relief prayed for and it is accordingly ORDERED 
that the Bill shall be dismissed at complainant's cost. 
An Order may be presented for entry in accordance with 
the views herein expressed . 
T.L.H. 
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• 
This cause came on this day to be finally heard upon the 
hill of complaint, the answer of the defendants, upon de-
positions, nfter due notice, taken and read on behalf of the 
respective parties, an<l exl.ibits filed therewith, and evidence 
ore tenus heard in open court, reported, transcribed and :filecl 
with the record, and was argued by counsel. 
The court took time to consider. 
Afte1· mature consideration of all of the evidence and argu-
ment of counsel, the court is of opinion that the· complainants 
Hl'C not entitled to the relief prayed, for the reasons set forth 
in a written memorandum filed in the record. 
It iH acrording-lv ADJTTDGED, ORDERED AND DE-
CREED that the bill of complaint be, and the same hereby is, 
<liHmissed at the cost of the complainants. 
To the action of the court, the complainants, by counsel, ' 
except. 
• • • 
I~ntcr 7 /17 /54. 
THOMAS L. HUTTON, Juclg·e. 
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page 121 } Exhibits . 
• • • • 
page 123} 
• • • • 
We herein set forth the assignments of error in the matter 
of the appeal in the Chancery cause recently decided by the 
Circuit Court of Washington County, Va. Said cause being 
S. W. Harless and Beatrice Harless v. J. W. Malcolm and 
Julia :Malcolm. · 
ASSIGNMENTS OF ERROR. 
1st. 
THE DECREE IS CONTRARY TO THE LAW AND 
THE EVIDENCE AND WITHOUT EVIDENCE TO SUP-
PORT IT. 
2nd. 
The court erred in holding the lane to be a way of necessity. 
3rd. 
The court erred in holding the road or lane to be an ease-
ment by the use of the public. 
4th. 
The court erred in holding that prescriptive rights had 
accrued in the use of said lane. 
5th. 
The court erred as to the weight and sufficiency of the evi-
dence necessary to defeat the complainants, and as to the 
sufficiency of the evidence to sustain ~dverse wossession, pre-
scription or ways of necessity. 
22 Supreme Court of Appeals of Virginia 
, 6th. 
The court erred in dismissing the bill without responding 
to the other issues raised by the said bill. 
page 124 ~ Given under our hands this the 29th day of July 
1954. 
• • 
Filed July 29, 1954. 
• • 
A Copy-Teste : 
II 
l 
• 
• 
S. W. HARLESS 
BEATRICE HARLESS 
Per Counsel. 
• 
C. N. BOOTH, Clerk . 
• • 
H. G. TURNER, C. C. 
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